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TERRORISM (PREVENTATIVE DETENTION) AMENDMENT BILL 2016 
Second Reading 

Resumed from 17 August. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [8.14 pm]: I rise tonight to 
make some comments on the Terrorism (Preventative Detention) Amendment Bill 2016. When I first looked at 
this bill a couple of weeks ago, I thought it would be pretty straightforward. It basically extends the sunset clause 
and pushes the date from 2016 to 2026. I thought: that is nice and simple, we have done things like this before 
and this might just be a straight-up policy and detail type of speech. I thought that would please everyone if that 
was the case, but when we look at this bill, there are actually some very interesting issues. On the surface it is 
a very simple bill in the manner in which it is constructed. There are only four clauses, and they are pretty 
straightforward. They set out the title and the commencement and then clause 4 sets out what will happen, which 
just extends the time. On the surface, the bill looks pretty straightforward. But when we think about the 
significance of why we are doing this and why we are going to enable this type of legislation to continue, we 
realise that there needs to be a discussion about what is happening. 

The original piece of legislation came about because of the horrific events that occurred in 2001, and since then 
we have unfortunately seen a repeat of those types of horrific and tragic events in a whole range of places; more 
recently people would think about what happened at Brussels airport and the event in Nice. Every time these 
types of things happen, everyone is on edge, trying to find better ways to remove these threats to community and 
put in place a range of legislation designed to try to prevent these types of situations from occurring. That is what 
the original legislation is geared towards. It is about enabling police to identify and detain individuals who are 
involved or potentially involved in organising, or who participate in, these types of terrorist activities. It is 
something that we see in the media on a regular basis. Sometimes there is a much more high-profile event, such 
as the events at Paris, Nice or Brussels, and we do not always see the events that happen in other places that do 
not get the same level of media, where significant numbers of people also die because of these dreadful acts of 
violence and terrorism. Regardless of who is in government, people have had to seriously think about how to 
address these issues. Fortunately for us in Western Australia, the legislation in place since 2006 has not had to be 
used at all. That is an absolute blessing and we hope that will continue. Labor certainly agrees that, given the 
events that continue to occur, there needs to be support for the police so that they can continue to participate and, 
if needs be, detain people. Incidents have happened in New South Wales. I think 2014 was when it applied the 
first preventive detention order for individuals and Victoria has recently followed suit. There are a whole series 
of matters that I might go through because I have a couple of questions for the minister. One of the things we 
need to look at that is not addressed in this bill—I read a 2012 report created as part of the review of the original 
legislation—is how terrorism will change, because terrorism in the future will be about not just bombs, knives 
and tanks. I think that terrorism will change substantially. Fortunately, I was able to attend a Commonwealth 
Parliamentary Association cybersecurity conference in Brisbane recently, with Hon Martin Aldridge and 
Hon Nick Goiran. It was quite an interesting event. 

I will just take a short break before I continue talking about that, Madam Deputy President, because there are 
some visitors in the gallery who are very important to me and I just want to put something on the record. As 
members would be aware, today my family was very blessed with the arrival of our very first grandchild. We 
now have a granddaughter named Kora Lily Johnston Roche, and I am very pleased to have members of the 
Roche family and my own family sitting in the gallery. I want to acknowledge my granddaughter and her 
parents, Rebekah and Liam Roche, and to provide all the useful details to everyone. She was 3.89 kilograms, so 
not a tiny girl. She was 50.5 centimetres and her head was 38.5 centimetres. Fortunately, she was delivered by 
caesarean section, because she was breech. Mother and child are doing exceptionally well. The fact that she had 
been breech for a month demonstrates that she is a stubborn girl from the start and it bodes well for the future! 
We are all very, very proud of the fact that Liam and Rebekah now have a beautiful girl and that we have 
a wonderful new grandchild. I just wanted to interrupt my speech to formally put on the record the 
acknowledgement of our new addition to our extended family. I promised I would do that, and I think that it will 
give my daughter a bit of a tickle that we have acknowledged her. 

Hon Alyssa Hayden: “Granny” or “Nanna”? 

Hon KATE DOUST: Let us not go there; whatever she wants! 

As I was saying, talking about the issues of terrorism, the conference about cybersecurity I went to was really 
interesting. The reason I raise it is that in the second reading speech there is a reference to Mr David Irvine, the 
former head of the Australian Security Intelligence Organisation. He spoke at this conference on issues of 
terrorism and cybersecurity, and I found it quite fascinating. There was a live screen showing the cybersecurity 
attacks happening at that time and it was quite mind-blowing to see the reach and impact that these people were 
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having, not just on individuals, but on companies and communities. It has to be acknowledged that things will 
change. The easiest way to shut down an individual, company or country in the future will not be with guns, 
knives and explosives. The localised impact might be on that level, but one of the more significant ways will be 
how these people use the cybersecurity element to shut people down. I hope that is an issue that governments, not 
just in this state but in other states, will start to address and that they will include provisions in these types of bills 
in the future. I hope that at least they resource the police so that they are able to address that issue, because I think 
that is our challenge for the future. We only have to look at how organisations such as ISIS have used technology 
to recruit, disseminate information and organise targets. I know ISIS has been involved in the hacking of 
organisations, banks and a range of others, and that sets the tone for the future. I think there is a real challenge for 
governments in how they resource their capacity to manage those issues and how they work through them, not just 
on the ground, but through legislation. Having looked at that, I think there are some issues there. 

The reason I raise that is that a report from 2012 titled “Review of the Terrorism (Preventative Detention) 
Act 2006” was a report for the minister of the day. That review has to happen every three years. It refers to 
a range of other matters that perhaps could have been picked up in the bill we are dealing with now. The minister 
might correct me, because I was trying to remember earlier today whether we had dealt with other legislation 
that had picked up on some of these concerns. The review at that time stated that some of the other amendments 
that could be addressed would be the need to amend the definition of “terrorist act”; issuing preventive detention 
orders to unknown or unidentified persons; managing detainees who volunteer information; clarifying the use of 
powers provided for the Inspector of Custodial Services; substituting the term “intellectual impairment” for the 
term “incapable of managing his or her affairs”; providing detainees with access to legal aid; making allowance 
for further authorised contacts—for example, a detainee contacting an authorised chaplain; and clarifying 
a number of minor matters to improve the operation of the act. Those were all matters that were picked up in that 
review in 2012. I hope the minister will be able to explain, if these matters have not already been dealt with, 
whether at some point there will be a further amendment bill picking up on some of these issues. Obviously, 
after the review that was conducted, these became significant issues for the police in terms of how they could 
improve the act to assist them to manage the preventive detention that they would be involved in. This is a very 
good report because it goes through what has happened in other states, albeit in 2012 there probably was not the 
same level of activity that has occurred since, both overseas and in Australia at a state level. Perhaps some of the 
information is slightly out of date, but I think some of those matters are still probably quite relevant. If these 
matters have not already been picked up, perhaps there was a missed opportunity to address some of them in this 
bill. I would be interested to know why we are dealing with only the date and perhaps not some of those other 
matters that have been identified. 

I must say that in looking at this type of issue, we have seen all the media, particularly in the eastern states, 
where a number of people have been arrested, detained and questioned about their activities. Unfortunately, it 
seems to be one particular group in our community, and I think we need to be very, very wary and careful about 
how these matters are managed so that people in the community are not isolated. That has become more of an 
issue. Perhaps there is more awareness of how to better manage those matters so that people, particularly young 
men, are not isolated and do not get caught up in these types of activities. I will come back very briefly to the 
issue of cybersecurity, because I know that a number of instances have been investigated, particularly in the 
eastern states. Fortunately, to the best of my knowledge, we have not had to deal with that here. Some of those 
individuals were absolutely under the radar. In situations overseas, those people did not have a digital footprint 
and had not left a trail for police to track them. They had been very careful about how those things were 
managed, and that provides a greater challenge for the police to identify and deal with these individuals. That 
again comes back to the issue of resourcing and skilling up. A lot of challenges are ahead for any government, be 
it state or commonwealth, in dealing with these things. It is a sad, sad situation that we are constantly seeing 
these issues come up, that people are threatened and that people have their activities and their lifestyles impinged 
upon and curtailed because of a terrorist threat. Hopefully, we will never allow these situations to occur. When 
I spoke on another bill of this nature some time ago, I talked about having been in Paris on holidays earlier this 
year not long after those dreadful explosions and shootings in certain suburbs. Even in January there was still an 
incredibly heavy police presence. There was intensive security no matter where you went. It was not just 
a normal bag check; it was body searches, scanners and security screening. That occurred even when entering 
retail outlets, museums or galleries. There is an incredible change in the way people move around and manage 
their lives in those places where these dreadful situations have occurred. Let us hope that things do not get to that 
point here. 

As we go through this 2012 report, the Attorney General might perhaps provide a response as to what has 
happened with the latest review. I have found the 2012 report only; the Attorney General might be able to advise 
us whether there has been an updated review since that time and the key issues identified post-2012. 
I acknowledge that the world has moved on and changed significantly since that time. 
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Returning to the original bill, this report states that the legislation we are dealing with—the original of the act—
gives police officers the capacity to detain and search a person aged 16 years or older. They can prohibit contact 
between a detained person and specified others; I imagine that is probably not all that dissimilar to the prohibited 
behaviour arrangements in some cases. The police can obtain personal details of certain people, and enter and 
search any place the officer reasonably suspects may harbour a targeted person; a range of other functions can be 
performed under that legislation. I would imagine that over time, just as we come back to other bills from time to 
time to tighten up and improve them—such as the misuse of drugs or hoons or graffiti legislation—this type of 
legislation and a range of others relating to anti-terrorism will move backwards and forwards for constant change 
and update. Hopefully, at some time we will not need those things. 

This bill, as I said when I started speaking, is basically very simple. It started out in 2006, and I acknowledge 
that Geoff Gallop, when he was the Premier, introduced the legislation. Hansard records that when he initially 
brought this in he stated — 

A terrorist act in Australia is unfortunately not beyond the realm of possibility. 

In 2006 it was probably seen as being unlikely that that would happen. Sadly, today, I do not think we can say 
the same thing. I acknowledge the hard work the police do in making sure that we do not have to deal with that 
situation. I think having legislation like this is important. It is of great use to the police during their identification 
and questioning processes. We have to make sure that they can do those things. We also have to balance it out 
and make sure that the individual has a range of protections in the process. I cannot see anyone who would 
oppose this extension. It is timely, it is important, and I would imagine that over the next few years there will be 
a series of other changes. 

With those few words, the Labor opposition certainly supports this bill. On the face of it, it is a relatively simple 
extension to enable the police to do their good work to ensure that we, hopefully, do not have to deal with these 
problems in Western Australia. Having gone through the bill, more could probably be done. I look forward to the 
minister perhaps providing a response to the few matters I raised out of that report to get an idea of where it is 
going, and to tell us whether there has been a further review or when this particular act is due for review again. 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.33 pm] — in reply: I thank the 
Deputy Leader of the Opposition’s indication of support for the Terrorism (Preventative Detention) Amendment 
Bill 2016, and her contribution to the second reading debate. I will address some of the issues she raised. 
She was quite right: this is a very simple bill. It consists of only four clauses, and the only operative bit of it is to 
extend the expiry date of the present act from 22 September 2016, through to 22 September 2026—an extension 
of 10 years. She also mentioned the provision within the act that requires a review of the act every three years; 
I will come to that in a moment. As the Deputy Leader mentioned, under the act—which is a complement, in 
effect, to the commonwealth legislation—the preventive detention powers set out in the substantive act are based 
on part 5.3 of the commonwealth Criminal Code, which relies on referred legislative power from the states. The 
point is that there be something like a harmonised scheme of preventive detention in the case of a terrorist 
activity across the commonwealth. Under the Western Australian legislation, police officers are able to detain 
and search persons 16 years of age or older; prohibit contact between a detained person and specified other 
persons, as the honourable member mentioned; obtain personal details of certain people; enter and search any 
place that the police officer reasonably suspects may harbour a targeted person; and/or seize things found that 
have been used to commit a terrorist act or may provide evidence to the commission of a terrorist act. 
Fortunately, Western Australia Police has not had to use these powers in Western Australia, but of course we 
have no confidence, given the current unstable international climate and the proclivity of certain criminal 
elements to engage in terrorist activities, that they will not be required at some stage in the future. The purpose 
of the amendment is to ensure that the substantive act of 2006 does not lapse. A number of other proposals are 
currently being developed to either amend the act or introduce related new legislation. It has not been feasible to 
bring forward that legislation within the time frame within which this bill needs to be dealt with. Some of the 
proposed amendments will follow amendments to the commonwealth preventive detention scheme, which is 
included in the commonwealth Counter-Terrorism Legislation Amendment Bill (No. 1) 2015. That bill was 
introduced into the commonwealth Parliament in November 2015, but lapsed when the commonwealth 
Parliament was prorogued in May this year. It has only, I think, recently been reintroduced, but it will take some 
time for that to proceed also. 
That bill will cover two key aspects that are of interest to the states and territories—control orders and preventive 
detention orders—and address some issues raised in the 2012 review of the Terrorism (Preventative Detention) 
Act 2006, such as preventive detention orders for unidentified persons and allowing detainees to have contact 
with accredited chaplains and things of that nature. But the proposed state amendments will also address the 
definition of a terrorist act. That may flow from what the commonwealth does and with proposals that have been 
agreed by the Council of Australian Governments in its 2014 response to the COAG review of counterterrorism. 
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In October 2014, COAG agreed that first ministers would introduce into their Parliaments amendments to states’ 
referral of powers legislation to minimise any constitutional risk associated with certain of the amendments to 
the commonwealth Criminal Code. Those amendments are, from my information, yet to be legislated by the 
commonwealth Parliament. Additionally, in March 2015, as part of the response to the joint commonwealth–
New South Wales review into the Martin Place siege, the Australia–New Zealand Counter-Terrorism Committee 
referred a task to its legal issues working group to examine, among other things, possible reforms to preventive 
detention powers to ensure that they met evolving operational needs. Issues related to that include modifying the 
prohibition on questioning a person detained under a preventive detention order. The New South Wales 
Parliament has since enacted amendments to its police powers legislation to provide for arrest and pre-charge 
detention, or investigative detention of terrorist suspects separate from the preventive detention order regime, 
with the ability to question suspects for evidential purposes. Furthermore, in its April 2016 meeting, the 
Council of Australian Governments agreed in principle, and with the Australian Capital Territory reserving its 
position, to the New South Wales model as the basis for a strengthened nationally consistent pre-charge 
detention scheme for terrorism suspects. Further detailed consideration of the minimum requirements for 
national consistency has since occurred through the Australia–New Zealand Counter-Terrorism Committee’s 
working group to assist jurisdictions develop relevant legislative proposals. The work being done needs to 
mature before any more substantive amendments are proposed to the substantive act that is being amended 
today. It is not through want of will to improve the legislation, but some considerable work still needs to be done 
and further consultation needs to take place. 
The honourable member mentioned some of the other features that would be addressed as a result of the 2012 
review and that need to be looked at, but the scope of this bill is simply to extend the expiry date of the 
legislation, which I have already mentioned. The reviews of the act will continue to occur on three-yearly 
intervals in accordance with section 59(2)(b) of the act. The 2015 draft review report is now with interest groups 
for comment and it is expected to be tabled before the end of the year. Because of the other work that needs to be 
done, as I have mentioned, it would be premature to start making any more substantive amendments, which, 
apart from anything else, would quite properly require the more detailed scrutiny of Parliament to ensure that 
they were sound. It would again extend this debate, which ought to be of fairly short order. We will simply 
continue the current regime for a further 10 years subject to reviews and any amendments that might take place. 
As a matter of interest, all other jurisdictions have extended the expiry date of their corresponding legislation to 
various degrees. The Australian Capital Territory has extended its expiry date by five years to 
15 November 2021; New South Wales by only three years to 16 December 2018; Northern Territory by 10 years 
to 30 June 2026; Queensland by 10 years to 31 December 2025; South Australia by 10 years to 
8 December 2025; Victoria by five years to 1 December 2021; and Tasmania by 10 years to 31 December 2025. 
Therefore, four out of the seven other jurisdictions have extended their expiry dates by 10 years. 

I think that that may have addressed the several issues that Hon Kate Doust raised. I am not sure whether I have 
overlooked anything. If I happen to have overlooked something of interest to her, I undertake to find that 
information and pass it on to her outside the chamber. Otherwise, I thank the honourable member for her 
contribution to the debate and for facilitating the passage of this bill. I commend the bill to the house and move 
that it be read a second time. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and passed. 
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